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which the owner has already received
under subpart C of this part.

(c) Any owner of housing that be-
comes eligible low income housing, as
defined in subpart B of this part, before
January 1, 1991, and who before such
date, filed a notice of intent under
§248.211 of subpart C of this part, may,
unless a plan of action was submitted
after October 11, 1990, elect to proceed
under subpart B or under subpart C of
this part. An owner must indicate its
election by submitting to the Commis-
sioner, within 30 days of the effective
date of this part, a notice of election to
proceed indicating whether it wishes to
proceed under subpart B or subpart C
of this part, or proceed under subpart B
of this part until completion of the ap-
praisals and then elect either subpart B
or subpart C of this part. An owner who
chooses to retain its option until after
the completion of the appraisals under
§248.111 must submit a new notice of
intent to the Commissioner within 30
days after receipt of the information
provided by the Commissioner under
§248.131. The notice of intent shall be
submitted in accordance with either
§248.105 (for owners electing to proceed
under subpart B of this part) or §248.211
(for owners electing to proceed under
subpart C of this part). Any owner who
fails to file a notice of intent within
the 30-day period may not proceed
under subpart C of this part, but may
proceed under subpart B of this part by
filing a new notice of intent thereafter.
If an owner who has filed a notice of in-
tent before January 1, 1991 elects under
this paragraph to proceed under sub-
part C of this part, it may change its
election within 30 days after receipt of
the information provided by the Com-
missioner under §248.131 by filing a new
notice of intent under §248.211. For pur-
poses of calculating any time periods
or deadlines under this part for actions
following the filing of the notice of in-
tent, the date on which the owner sub-
mits the new notice of intent under
this paragraph shall be deemed the
date of the filing of the notice of in-
tent. Any owner who, exercising its op-
tion under paragraph (c) of this sec-
tion, submits a notice of intent under
§248.211 after the Commissioner has in-
curred the cost of having an appraisal,
or appraisals, performed pursuant to
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§248.111 of subpart A of this part, shall
reimburse the Commissioner for these
expenses within 30 days of receipt of a
bill covering these expenses.

(d) For an owner who has elected
under paragraph (c) of this section to
proceed under subpart C of this part,
the Commissioner shall provide suffi-
cient assistance to enable a nonprofit
organization that has purchased, or
will purchase, eligible low income
housing to meet project oversight

costs, as that term is defined in
§248.201.
(e) The Commissioner shall not

refuse to offer incentives under §248.231
to any owner who filed a notice of in-
tent under §248.211 before October 15,
1991, based solely on the date of filing
of the plan action.

(f) An owner who has filed a plan of
action after October 11, 1990, pursuant
to §248.213, may not elect to proceed
under subpart B of this part.

[67 FR 12041, Apr. 8, 1992, as amended at 58
FR 37814, July 13, 1993]

Subpart B—Prepayments and
Plans of Action Under the Low
Income Housing Preservation
and Resident Homeownership
Act of 1990

SOURCE: 57 FR 12041, Apr. 8, 1992, unless
otherwise noted.

§248.101 Definitions.

Acquisition Loan. A loan or advance of
credit made to a qualified purchaser of
eligible low income housing and in-
sured by the Commissioner under part
241, subpart E of this chapter.

Adjusted Income. Annual income, as
specified in part 5 of this title, less al-
lowances specified in the definition of
“Adjusted Income’ in part 5 of this
title.

Aggregate Preservation Rent. The ex-
tension preservation rent or transfer
preservation rent, as defined under this
section.

Annual Authoriced Return. That
amount an owner of an eligible low in-
come housing project may receive in
distributions from the project each
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year, plus debt service payments pay-
able each year attributable to the eq-
uity take-out portion of any loan ap-
proved under the plan of action, ex-
pressed as a percentage of the project’s
extension preservation equity.

Bona Fide Offer. A certain and unam-
biguous offer to purchase an eligible
low income housing project pursuant
to subpart B of this part made in good
faith by a qualified purchaser with the
intent that such offer result in the exe-
cution of an enforceable, valid and
binding contract. A bona fide offer
shall include, for purposes of subpart B
of this part, a contract of sale and an
earnest money deposit, as set forth in
§248.157(g). For mandatory sales under
§248.161, the offer must include a con-
tract of sale, an earnest money deposit
and also be for a purchase price which
equals the transfer preservation value.

Capital Improvement Loan. A direct
loan originated by the Commissioner
under part 219, subpart C of this chap-
ter.

Community-Based Nonprofit Organiza-
tion. A private nonprofit organization
that—

(1) Is organized under State or local
laws;

(2) Has no part of its net earnings in-
uring to the benefit of any member,
founder, contributor, or individual;

(3) Is neither controlled by, nor under
the direction of, individuals or entities
seeking to derive profit or gain from
the organization.

(4) Has applied for, or has a tax ex-
emption ruling from the Internal Rev-
enue Service under section 501(c) of the
Internal Revenue Code of 1986;

(5) Does not include a public body (in-
cluding the participating jurisdiction)
or an instrumentality of a public body.
An organization that is State or lo-
cally chartered may qualify as a com-
munity-based nonprofit organization;
however, the State or local government
may not have the right to appoint
more than one-third of the membership
of the organization’s governing body
and no more than one-third of the
board members can be public officials;

(6) Has standards of financial ac-
countability that conform to Attach-
ment F of OMB Circular No. A-110
(Rev.) “Standards for Financial Man-
agement Systems’’;
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(7) Has among its purposes the provi-
sion of decent housing that is afford-
able to low-income and moderate-in-
come persons, as evidenced in its char-
ter, articles of incorporation, resolu-
tions or by-laws;

(8) Maintains accountability to low
income community residents by—

(i) Maintaining at least one-third of
its governing board’s membership for
low-income neighborhood residents,
other low-income community resi-
dents, or elected representatives of
low-income neighborhood organiza-
tions. For urban areas, ‘community”’
may be a neighborhood or neighbor-
hoods, city, county, or metropolitan
area; for rural areas, ‘‘community”’
may be a neighborhood or neighbor-
hoods, town, village, county, or multi-
county area (but not the entire State);
and

(ii) Providing a formal process for
low-income, program beneficiaries to
advise the organization on its decisions
regarding the acquisition, rehabilita-
tion and management of affordable
housing.

Default. For purposes of §248.105(a),
the failure of the owner to make any
payment due under the mortgage (in-
cluding the full amount of the debt if
the mortgagee has accelerated the debt
on the basis of a non-monetary default)
within 30 days after such payment be-
comes due.

Eligible Low Income Housing. Any
project that is not subject to a use re-
striction imposed by the Commissioner
that restricts the project to low and
moderate income use for a period at
least equal to the remaining term of
the mortgage, and that is financed by a
loan or mortgage—

(1) That is—

(i) Insured or held by the Commis-
sioner under section 221(d)(3) of the Na-
tional Housing Act and assisted under
part 886, subpart A of this title because
of a conversion from assistance under
215 of this chapter;

(ii) Insured or held by the Commis-
sioner under part 221 of this chapter
and bearing a below market interest
rate as provided under §221.518(b) of
this chapter;

(iii) Insured, assisted, or held by the
Commissioner or a State or State agen-
cy under part 236 of this chapter; or
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(iv) A purchase money mortgage held
by the Commissioner with respect to a
project which, immediately prior to
HUD’s acquisition, would have been
classified under paragraphs (1)(i), (ii),
or (iii) of this definition; and

(2) That, under regulation or con-
tract in effect before February 5, 1988,
is or will within 24 months become eli-
gible for prepayment without prior ap-
proval of the Commissioner.

Equity Loan. A loan or advance of
credit to the owner of eligible low in-
come housing and insured by the Com-
missioner under part 241, subpart E of
this chapter.

Extension Preservation Equity. The ex-
tension preservation equity of a project
is:

(1) The extension preservation value
of the project determined under
§248.111; less

(2) The outstanding balance of any
debt secured by the property.

Extension Preservation Rent. The ex-
tension preservation rent is the gross
potential income for the project that
would be required to support:

(1) The annual authorized return;

(2) Debt service on any rehabilitation
loan for the project;

(3) Debt service on the federally-as-
sisted mortgage(s) for the project;

(4) Project operating expenses; and

(5) Adequate reserves.

Extension Preservation Value. The fair
market value of the project based on
the highest and best use of the project
as multifamily market-rate rental
housing.

Fair market rent. The section 8 exist-
ing fair market rent published for ef-
fect and as defined under §982.4 of this
title, applicable to the jurisdiction in
which the project is located, with ad-
justments, where appropriate, for
projects in which tenants pay their
own utilities. (No utility adjustments
will be made to the fair market rent
for purposes of determining the Federal
cost limit.)

Federal Cost Limit. The greater of 120
percent of the section 8 existing fair
market rent for the market area in
which the project is located or 120 per-
cent of the prevailing rents in the rel-
evant local market area in which the
project is located.
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Federally-assisted Mortgage. Any
mortgage as defined in this section,
any insured operating loss loan secured
by the project and any loan insured by
the Commissioner under part 241 of
this chapter.

Good Cause. With respect to displace-
ment, the temporary or permanent
uninhabitability of the project justi-
fying relocation of all or some of the
project’s tenants (except where such
uninhabitability is caused by the ac-
tions or inaction of the owner), or ac-
tions of the tenant that, under the
terms of the tenant’s lease and applica-
ble regulations, constitute a basis for
eviction.

HOME Investment Trust Fund. A pub-
lic fund established in the general local
or State government in which a project
is located pursuant to title II of the
Cranston-Gonzalez National Affordable
Housing Act.

Homeownership Program. A program
developed by a resident council for the
sale of an eligible low income housing
project to the tenants in accordance

with the standards in §248.173 or
§248.175.
Interest Reduction Payments. Pay-

ments made by the Commissioner pur-
suant to a contract to reduce the inter-
est costs on a mortgage insured under
part 236 of this chapter, as provided
under subpart C of part 236 of this
chapter.

Limited Equity Cooperative. A tenant
cooperative corporation which, in a
manner acceptable to the Secretary,
restricts the initial and resale price of
the shares of stock in the cooperative
corporation so that the shares remain
affordable to low income families and
moderate income families.

Low Income Affordability Restrictions.
Limits imposed by regulation or regu-
latory agreement on tenant rents, rent
contributions, or income eligibility
with respect to eligible low income
housing.

Low Income Families. Families or per-
sons whose incomes do not exceed the
levels established for low income fami-
lies under part 5 of this title.

Low Vacancy Area. A market area in
which the current supply of decent,
safe and sanitary, vacant, available
rental units, as a proportion of the
total overall rental inventory in the
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area is not sufficient to allow for nor-
mal growth and mobility, taking into
account the need for vacancies result-
ing from turnover and to meet growth
in renter households. The determina-
tion of a low vacancy area, as set forth
in §248.165(h), will be made by the Com-
missioner, utilizing the most recent
available data for the market area on
the rental inventory, renter house-
holds, rental vacancy rates and other
factors as appropriate.

Moderate Income Families. Families or
persons whose incomes are between 80
percent and 95 percent of median area
income, as determined by the Commis-
sioner, with adjustments for smaller
and larger families.

Mortgage. The mortgage or deed of
trust insured or held by the Commis-
sioner or a State or State agency under
parts 221 or 236 of this title or the pur-
chase money mortgage taken back by
the Commissioner in connection with
the sale of a HUD-owned project and
held by the Commissioner, where such
mortgage, deed or trust or purchase
money mortgage is secured by eligible
low income housing.

Nonprofit Organization. Any private,
nonprofit organization or association
that—

(1) Is incorporated under State or
local law;

(2) Has no part of its net earnings in-
uring to the benefit of any member,
founder, contributor, or individual;

(3) Complies with standards of finan-
cial accountability acceptable to the
Commissioner; and

(4) Has among its principal purposes
significant activities related to the
provision of decent housing that is af-
fordable to very low, low, and moderate
income families.

Notice of Intent. An owner’s notifica-
tion to the Commissioner of its inten-
tion to terminate the low income af-
fordability restrictions on the project
through prepayment of the mortgage
or voluntary termination of the insur-
ance contract, to extend the low in-
come affordability restrictions on the
project, or to transfer the project to a
qualified purchaser.

Owner. The mortgagor or trustor
under the mortgage secured by eligible
low income housing.
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Participating Jurisdiction. For pur-
poses of the resident homeownership
program established in §248.173, any
State or unit of general local govern-
ment that has been so designated in ac-
cordance with section 216 of the Cran-
ston-Gonzalez National Affordable
Housing Act of 1990 (42 U.S.C. 12746).

Plan of Action. A plan providing for
the termination of the low income af-
fordability restrictions on the project
through prepayment of the mortgage
or voluntary termination of the insur-
ance contract, for extension of the low
income affordability restrictions on
the project, or for the transfer of the
project to a qualified purchaser. A
homeownership program constitutes a
plan of action for purposes of subpart B
of this part.

Prepayment. Prepayment in full of a
mortgage, or a partial prepayment or
series of partial prepayments that re-
duces the mortgage term by a least six
months, except where the prepayment
in full or partial prepayment results
from the application of condemnation
proceeds.

Preservation Equity. The extension
preservation equity or transfer preser-
vation equity, as defined under this
section.

Preservation Value. The extension
preservation value or transfer preser-
vation value, as defined under this sec-
tion.

Priority Purchaser. Any entity that is
not a related party to the owner and
that is either—

(1) A resident council organized to
acquire the project in accordance with
a resident homeownership program
that meets the requirements of subpart
B of this part; or

(2) Any nonprofit organization or
State or local agency that agrees to
maintain low income affordability re-
strictions for the remaining useful life
of the project. A nonprofit organization
or State or local agency that is affili-
ated with a for-profit entity for pur-
poses of purchasing a project under
subpart B of this part shall not be con-
sidered a priority purchaser.

Project oversight costs. Reasonable ex-
penses incurred by a priority purchaser
in carrying out its ongoing ownership
responsibilities under an approved plan
of action. Project oversight costs must
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be directly related to educating the
priority purchaser’s board of directors
or otherwise supporting the board in
its decision making. Project oversight
costs may include staff, overhead, or
third-party contract costs for:

(1) Ensuring adequate and responsible
participation by the board of directors
and the membership of the priority
purchaser in ownership decisions, in-
cluding ensuring resident input in
these decisions;

(2) Facilitating long-range planning
by the board of directors to ensure the
physical, financial and social viability
of the project for the entire time the
project is maintained as low income
housing; and

(3) Assisting the ownership in com-
plying with regulatory, use, loan and
grant agreements.

Proprietary information. That informa-
tion which cannot be released to the
public because it consists of trade se-
crets, confidential financial informa-
tion, audits, personal financial infor-
mation about partners in the owner-
ship entity, or income data on project
tenants. Where proprietary informa-
tion cannot be separated from the rest
of a document, the entire document
shall be deemed ‘‘proprietary informa-
tion” and shall not be releasable to the
public. Where proprietary information
can be reasonably segregated from the
rest of the document, the proprietary
information shall be deleted and the
remainder of the document shall be re-
leasable to the public.

Public Housing Agency. A public hous-
ing agency, as defined in section 3(b) of
the United States Housing Act of 1937
(42 U.S.C. 1437a(b)).

Qualified Purchaser. Any entity that
is not a related party to the owner and
that agrees to maintain low income af-
fordability restrictions for the remain-
ing useful life of the project, and in-
cludes for-profit entities and priority
purchasers.

Regulatory Agreement. The agreement
executed by the owner and the Com-
missioner or a State agency providing
for the regulation of the operation of
the project.

Related Party. An entity that, either
directly or indirectly, is wholly or par-
tially owned or controlled by the owner
of the project being transferred under
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subpart B of this part, is under whole
or partial common control with such
owner, or has any financial interest in
such owner or in which such owner has
any financial interest. However, this
shall not prohibit a nonprofit organiza-
tion from buying out the interest of its
limited dividend or for-profit partners
in connection with the sale of eligible
low income housing under subpart B of
this part, as long as the sale is made on
an arm’s length basis and the partners
who sell their interest completely di-
vest themselves of any input in the
continued operation of the project. The
purchaser and the owner shall not be
deemed related parties on the basis
that financing is provided to the pur-
chaser by the seller, or a management
company affiliated with the seller, as
long as:

(1) Only a loan, and not a grant, is
provided;

(2) The financing is provided for the
acquisition of the project, the rehabili-
tation of the project, or both;

(3) In the case of financing for the ac-
quisition of the project, the sum of the
principal amount of the loan, plus the
amount of the acquisition loan under
section 241(f) of the National Housing
Act (12 U.S.C. 1715z-6(f)), and any Fed-
eral grant to cover acquisition of the
project, does not exceed the sum of the
sales price and the expenses associated
with the acquisition, loan closing and
implementation of the plan of action;
and in the case of financing for the re-
habilitation of the project, the prin-
cipal amount of the loan does not ex-
ceed the equity requirements applica-
ble to the rehabilitation loan or capital
improvement loan obtained by the pur-
chaser under part 241 or part 219 of this
chapter;

(4) The loan is not a condition of ac-
cepting a bona fide offer or entering
into a sales contract;

(5) The seller has no input in the con-
tinued operation of the project as a re-
sult of the loan; and

(6) In the case of a loan provided by
a management company that is affili-
ated with the seller, the execution of a
management contract between the pur-
chaser and the management company
is not a condition of the loan. This rule
does not bar an owner, or former
owner, from membership on a nonprofit
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organization’s board of directors, as
long as the owner, or former owner,
participates only in his or her personal
capacity, without compensation, and
holds a nonvoting membership. The
purchaser and the owner shall not be
deemed related parties solely by reason
of the purchaser’s retention of a prop-
erty management entity of a company
that is owned or controlled by the
owner or a principal thereof, if reten-
tion of the management company is
neither a condition of sale nor part of
consideration paid for the project and
the property management contract is
negotiated by the qualified purchaser
on an arm’s length basis.

Relevant Local Market. An area geo-
graphically smaller than the market
area established by the Commissioner
for purposes of determining the section
8 existing fair market rent, that is
identifiable as a distinct rental market
area in which similar projects and
units would effectively compete with
the subject project, for potential ten-
ants.

Relocation Expenses. Relocation ex-
penses shall consist of payment for—

(1) Advisory services, including time-
ly information, counseling (including
the provision of information on a resi-
dent’s rights under the Fair Housing
Act (42 U.S.C. 3601-3619)), and referrals
to suitable, affordable, decent, safe and
sanitary alternative housing; and

(2) Payment for actual, reasonable
moving expenses.

Remaining Useful Life. With respect to
eligible low income housing, the period
during which the physical characteris-
tics of the project remain in a condi-
tion suitable for occupancy, assuming
normal maintenance and repairs are
made and major systems and capital
components are replaced as becomes
necessary.

Reserve for Replacements. The escrow
fund established under the regulatory
agreement for the purpose of ensuring
the availability of funds for needed re-
pair and replacement costs.

Resident Council. Any incorporated
nonprofit organization or association
in which membership is available to all
the tenants, and only the tenants, of a
particular project and—

(1) Is representative of the residents
of the project;
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(2) Adopts written procedures pro-
viding for the election of officers on a
regular basis; and

(3) Has a democratically elected gov-
erning board, elected by the residents
of the project.

Residual Receipt Fund. The fund es-
tablished under the regulatory agree-
ment for holding cash remaining after
deducting from the surplus cash, as de-
fined by the regulatory agreement, the
amount of all allowable distributions.

Return on Investment. The amount of
allowable distributions that a pur-
chaser of a project may receive under a
plan of action under §248.157 or §248.161.

Section 8 Assistance. Assistance pro-
vided under parts 880 through 887 and
982 and 983 of this title.

Special Needs Tenants. Those ‘“‘elderly
persons,’” 62 years of age or older, ‘‘el-
derly families,” or families that in-
clude ‘‘disabled persons,’” as such terms
are defined in part 5 of this title, or
large families of five or more persons
and requiring units with three or more
bedrooms.

State assisted or subsidized mortgage. A
mortgage which is assisted or sub-
sidized by an agency of a State govern-
ment without any Federal mortgage
subsidy.

Tenant Representative. A designated
officer of an organization of the
project’s tenants, a tenant who has
been elected to represent the tenants of
the project with respect to subpart B of
this part, or a person or organization
that has been formally designated or
retained by an organization of the
project’s tenants to represent the ten-
ants with respect to subpart B of this
part.

Termination of Low Income Afford-
ability Restrictions. The elimination of
low income affordability restrictions
under the regulatory agreement
through termination of mortgage in-
surance or prepayment of the mort-
gage.

Transfer Preservation Equity. The
transfer preservation equity of a
project is:

(1) The transfer preservation value of
the project determined under §248.111;
less

(2) The outstanding balance of the
federally-assisted mortgage(s) for the
project.
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Transfer Preservation Rent. For pur-
poses of receiving incentives pursuant
to a sale of the project, transfer preser-
vation rent shall be the gross income
for the project that would be required
to support:

(1) Debt service on the loan for acqui-
sition of the project;

(2) Debt service on any rehabilitation
loan for the project;

(3) Debt service on the federally-as-
sisted mortgage(s) for the housing;

(4) Project operating expenses; and

(6) Adequate reserves.

Transfer Preservation Value. The fair
market value of the project based on
its highest and best use.

Very Low Income Families. Families or
persons whose incomes do not exceed
the level established for very low in-
come families under part 5 of this title.

Voluntary Termination of Mortgage In-
surance. The termination of all rights
under the mortgage insurance contract
and of all obligations to pay future in-
surance premiums.

[67 FR 12041, Apr. 8, 1992, as amended at 57
FR 57314, Dec. 3, 1992; 58 FR 37814, July 13,
1993; 59 FR 14369, Mar. 28, 1994; 64 FR 26639,
May 14, 1999]

§248.103 General prepayment limita-
tion.

(a) Prepayment. An owner of eligible
low income housing may prepay, and a
mortgagee may accept prepayment of,
a mortgage on such project only in ac-
cordance with a plan of action ap-
proved by the Commissioner.

(b) Termination. A mortgage insur-
ance contract with respect to eligible
low income housing may be terminated
pursuant to §207.2563 of this chapter
only in accordance with a plan of ac-
tion approved by the Commissioner.

(c) Foreclosure. A mortgagee of a
mortgage insured by the Commissioner
may foreclose the mortgage on, or ac-
quire by deed in lieu of foreclosure, any
eligible low income housing only if the
mortgagee also conveys title to the
project to the Commissioner in connec-
tion with a claim for insurance bene-
fits.

(d) Effect of unauthorized prepayment.
A mortgagee’s acceptance of a prepay-
ment in violation of paragraph (a) of
this section, or the voluntary termi-
nation of a mortgage insurance con-
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tract in violation of paragraph (b) of
this section, shall be null and void and
any low income affordability restric-
tions on the project shall continue to
apply to the project.

(e) Remedies for unauthoriced prepay-
ment. A mortgagee’s acceptance of a
prepayment in violation of paragraph
(a) of this section, or attempt to obtain
voluntary termination of a mortgage
insurance contract in violation of para-
graph (b) of this section, is grounds for
administrative action under parts 24
and 25 of this title, in addition to any
other remedies available by law, in-
cluding rescission of the prepayment or
reinstatement of the insurance con-
tract.

§248.105 Notice of intent.

(a) Eligibility for filing. An owner of el-
igible low income housing intending to
prepay the mortgage or voluntarily
terminate the mortgage insurance con-
tract pursuant to §248.141, extend the
low income affordability restrictions of
the housing in accordance with
§248.153, or transfer the housing to a
qualified purchaser under §248.157, may
file a notice of intent unless the mort-
gage covering the project—

(1) Continued in default or fell into
default on or after the November 28,
1990, and the mortgage has been as-
signed to the Commissioner as a result
of such default;

(2) Continued in default or fell into
default on or after November 28, 1990,
while the mortgage was held by the
Commissioner;

(3) Fell into default prior to Novem-
ber 28, 1990, if the owner entered into a
workout agreement prior to that date,
and on or after that date, the owner
has defaulted under the workout agree-
ment (and, if the agreement was with
an insured mortgagee, the mortgage
has been assigned to the Commissioner
as a result of the default under the
workout agreement); or

(4) Fell into default prior to Novem-
ber 28, 1990, but has been current since
that date and the owner has not agreed
to recompense the appropriate insur-
ance fund for losses sustained by the
fund as a result of any work-out or
other arrangement agreed to by the
Commissioner and the owner with re-
spect to the defaulted mortgage.
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